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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 82-1227 


LEGAL SERVICES CORPORATION, ET AL. , 

Appellants, 

V. 


HOWARD H. DANA, JR., ET AL. , 



Appellees . 

ON 

DISTRICT 

APPEAL FROM THE UNITED STATES 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


QUESTION PRESENTED 


Whether the district court abused its discretion by not 
granting a preliminary injunction to former members of the Board 
of Directors of the Legal Services Corporation (which injunction 
would have permitted the former Directors to continue to serve on 
the Board in the place of their successors) on the ground that 
the former Directors did not make a strong showing that they were 
likely to prevail on the merits of their claim that the 
President's recess appointments of their successors were invalid. 


the Board, 2J plaintiffs contended that the President has 
neither statutory nor constitutional authority to make recess 
appointments to the Board. They contended further that they 
would be irreparably harmed if the defendants were allowed to 
conduct a meeting of the Board on March 4-5, 1982, and continue 
to act in their capacity as Board members. 

The district court declined to grant a temporary restraining 
order. Relying chiefly upon Buckley v. Valeo , 424 U.S. 1 (1976), 
which held that officials performing tasks substantially 
identical to those performed by the Board members in this case 
must be appointed in accordance with Article II procedures (which 
include the recess appointment power), the court ruled that 
plaintiffs had not met their burden of showing a likelihood of 
success on the merits. This appeal followed. 

Statutory Scheme . 

The Legal Services Corporation Act, 42 U.S.C. 2996, Public 
Law 93-355, 88 Stat. 452, created a non-profit corporation, 
independent of the Executive branch of the government, to 
"replace the Legal Services Program (which had been administered 
by] the Executive Office of the President." H.R. Rep. No. 93- 
247, 93d Cong., 2d Sess. 2, [1974] U.S. Code Cong. & Ad. News 
3872, 3873. As noted by the district court, the Legal Services 
Corporation's core function is "the nationwide determination of 


Tnd Richard Trudp?i Esquer, Steven Engelberg, Hillary Rodham, 
bv Presiding 11 wer ! given recess appointments to the Board 
M Carter ^ on Januar Y 19, 1978. See Exhibit 1 of 

Plaintiff^ * “®* , ? ran 5 um of Points and Authorities in Opposition to 
Plaintiffs Motion for a Temporary Restraining Order. 
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S01PlentS f0Und ° Ut 0f <« -S.C. 2996e( b) (1) (A) ) ; it 

" ay hSarin9S - *0 own rules ( 42 U.S.C. 2996j) . 

and it is the final administrative arbiter of mentions 

concerning eligibility for services 

services funded under the Act. 42 

D.S.C. 2996e(b) (1) (B) . 

District Cou rt Proceedi nn« 

(1) Proceedings Leading Up To This Appeal. Plaintiffs' 
initial complaint was premised open their contention that the 

r Sident ald " 0t h3Ve ““ — ‘0 make a recess appointment to 
he Board. They contended that the statute creating the 

corporation provided only that appointments to the Board were to 

be made hy the President hy and with the advice and consent of 

t e Senate, and that the statute did not, therefore, grant to the 

resident the recess appointment power. They contended further 

t at this was constitutionally permissible on the grounds that 

e members of the Board were not "Officers of the United 

** the Constltutlon defines that term. They concluded 
that absent Senate confirmation, the defendants could not 

lawfully assume their posts, notwithstanding that four of the 
Plaintiffs had themselves assumed their offices pursuant to 
recess appointments by President Carter. 

The district court's opinion denying plaintiffs temporary 
ingunctive relief was comprehensive. The court noted that 
Congress had followed the Article XX format in laying down the 


5 


§2 r cl. 2. " Mem. Opinion, p. 7 (emphasis supplied). On these 
bases, the district court declined to grant temporary injunctive 
relief to the plaintiffs. 

An appeal from this denial was noted, and plaintiffs on 
March 4, 1982, filed a motion with this Court seeking, as 
preliminary injunctive relief pending appeal, the same temporary 
relief denied by the district court, namely, an order to permit 
them to continue to serve on the Board in the place of their 
successors, until such time as their successors' nominations had 
been confirmed by the Senate. This motion was, denied by this 
Court on the ground that plaintiffs "have not demonstrated the 
requisite likelihood of success on the merits, generally for the 
reasons stated by the district court.. • . " 

(2) Proceedings Subsequent To This Appeal. On March 22, 
1982, plaintiffs filed an Amended Complaint, in which they added 
two additional counts. They argue that whether or not the 
President has the authority to make recess appointments to the 
Board, the appointments in this case would be invalid because 
there were no statutory "vacancies" which could be filled by 
recess appointments. In addition, they argue that these 
appointments fail to satisfy certain statutory provisions 
requiring the Board to be appointed "so as to include eligible 
clients, and to be generally representative of the organized bar, 
attorneys providing legal assistance to eligible clients, and the 
general public." 42 U.S.C. 2996c(a). 


tC ? Ur V S March 4 ' 198 2 > °rder is reproduced in an Addendum 

to this brief. 
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ordinary processes of COurt ’f intrusion into the 
other par tiepin teres ted 

». ■.• .ssarr^ 

PlalntlffS made n0ne of thes - requisite showings, and the 
arsttict count did not thereto abuse its disctetion in denying 
P lhtiffs preliminary injunctive relief. _§/ 

1* Irreparable Injury. Plaintiffs . 

. 3 Y Plaintiffs have made no attempt to 

show irreparable injury. Their nni„ , 

ly relevant assertion is that 

i they are correct on the merits of this claim, they and not the 
aefendants should be administering the Corporation, while this 

" 06rtalnIy lnjUry ln f30t « e ««i~t to establish standing to 
prosecute their claim, there is no indication that anything 

irreparable" will be occasioned should plaintiffs ultimately 

o irectors of the Corporation. 

BUt ' ln any event ' plaintl «s have failed to make a 
strong Showing that they are likely to prevail on the merits. To 

* C ° ntraCy ' th ® defendants havs demonstrated that Congress 


need only meet the lesser standard of* success ' a movant 

on the merits," when the othe/th™^ P ma ^ lng a "substantial case 
movant s favor. Washin gton Me tronnf, 5 act ?rs tip sharply in the 
|2H£s, 559 F.2d 8 41 7" b4J (S.c? Va Holiday 

. arch 4, 1982, order denying plaintiff!? * ^ S the P ane1 ' in its 
ing appeal has already notSd ^ha^i^ m ° tlon f °r a stay pend- 

iu this case, since plfi n t??| s ^L'Sfi*?*** no Wlica- 
•fu t ^ le re li e f requested will nrwronf • ^ a iled to demonstrate 

Add fc endL? aUSing Slmil - to'th^^e^^Ss 1 ?" 113 ^^^ them 
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Directors of the Legal Services Corporation ana n 
... . . poration, and to corporations 

th S1 “ lar statutory structures, such as COMSAT and the 
Synthetic Fuels Corporation. This construction of the Act is 
-de all the More compelling by the serious constitutional 
questions which arise if the Act is interpreted to deprive the 
President of his recess appointment powers granted by Article II 
oi the Constitution. Unite d states , v. Th irty-seven Photon-^ 
402 U.S. 363, 369 (1971). 

Pontiffs- contentions to the contrary are insubstantial 
Plaintiffs rely almost exclusively upon that clause of the Act 
Which recites that Board members are not, by reason of their 
membership, to be deemed -officers or employees of the united 
tates.- However, there is not any support for the contention 
that the term (-officers-, was intended in its constitutional 
sense, or that a further implication concerning the applicability 
vel non the Presidents recess appointment power was 
contemplated. To the contrary, the context of this term as well 
as the way i„ which similar phrases are used in comparable 
statutory schemes suggests strongly that Congress had in mind the 
^Stutori definition of these terms, by which eligibility for 
certain statutory entitlements and privileges are determined. l„ 

* ion, plaintiffs, reliance on the intent of Congress that the 
Corporation be independent of the Executive branch is mis- 
placed. Congress intended the appointment process to be one 
which insured acc ountability , not independence, moreover, the 
full independence of the Board members is insured by virtue of 


11 


III. Injury to the Defendants and the Public Interest. 
Finally, whatever injury plaintiffs may be able to claim for 
themselves, it is plain that granting them relief will cause 
absolutely identical injury to the defendants; and, " [rjelief 
saving one claimant from irreparable injury, at the expense of 
similar harm caused another, might not qualify as the equitable 
judgment that a stay represents." Virginia Petroleum Job. A gs ' n 
v- Federal Power Com'n, supra,, 259 F.2d at 925. Moreover, the 
public interest is best served by denying the preliminary 
injunction. Should plaintiffs be granted their preliminary 
relief and fail to prevail on the merits (or should their claim 
become moot by virtue of the Senate's confirmation of their 
successors), then the disruption occasioned by displacing one set 
of Board members by another would needlessly occur twice : once 

as a result of preliminary relief, and once again when the 
defendants again assumed their offices. The public interest lies 
in the constancy of Board membership, and the risk of double 
disruption and the attendant consequences for the administration 
of the Legal Services Program should not be undertaken absent the 
most extraordinarily compelling showing by plaintiffs. This, 
plainly, has not been made. 


have not shown or attempted to show 
^DAM m R rt EPARABLE INJtJRY necessary to support the 

GRANT OF PRELIMINARY INJUNCTIVE RELIEF 
Plaintiffs have not attempted to make any showing whatsoever 
of irreparable injury. Their sole representation on this matter 
in their brief to this Court is that if the defendants have not 
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Indeed, plaintiffs virtually concede in their brief that 
this appeal from the denial of a temporary restraining order is 
primarily designed to obtain from this Court a decision on the 
underlying merits of this claim. Plaintiffs state (Appellants* 
Brief, p. 7 ) s 

Plaintiffs continue to press this appeal because 
(1) they continue to believe that they are 
entitled to interim injunctive relief pending 
resolution of the merits, and (2) the public 
interest in the prompt resolution of this 
dispute will be served by an early determination 
by this Court of the underlying legal issue as 
to the requirement of Senate confirmation of 
directors of the Legal Services Corporation . 

[Emphasis supplied.] 

However, plaintiffs' desire for an early resolution on the 
underlying merits of their claim should not be a relevant element 
of this appeal. 2J This appeal concerns the denial of a 
temporary restraining order and even considered as a de facto 
denial of a preliminary injunction, such preliminary relief 
requires as a threshold matter - a showing of irreparable 
injury. Plaintiffs have made no such showing, and their appeal 


_7/ In assessing the propriety of plaintiffs' suggestion that 
this Court use this appeal as a vehicle to determine "the 
underlying legal issue as to the requirement of Senate 
confirmation," the Court may wish to consider (1) the issue of 
Senate confirmation may lead to very significant constitutional 
questions implicating the relation between Congress' authority 
under the Necessary and Proper Clause and the President’s 
authority under Appointments Clause of Article II; and 
(2) the plaintiffs are presently proceeding on the merits in the 
district court on the basis of an amended complaint which 
contains two additional counts that have no constitutional 
dimension whatsoever. Thus, if plaintiffs should succeed on 
either of these latter counts, and this Court were to follow 
plaintiffs' suggestion and reach the constitutional issues, the 
Court would have unnecessarily resolved questions of the utmost 
moment, contrary to sound principles of judicial restraint. 
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!• Th e Legislative History Of The Legal Services 
Corporation Act As Well As Traditional Rules Of 
Statutory Construction Compel The Conclusion That 
The Congress Intended The President To Have The 
Power To Make Recess Appointments Of Board Members. 

In 1971, the President's Advisory Council on Executive 
Reorganization, the Ash Commission, submitted a report 
recommending the establishment of a non-profit Legal Services 

p ion. Up to that time, the Legal Services Program had 

been administered within the Executive Office of the President by 

the Office of Economic Opportunity. Ash Commission Report, p. 

61. However, the legal representation provided under this 
program sometimes required that suits be brought against the 
various departments of the government, generating actual or 
apparent conflicts of interest. The Commission believed that 
such conflicts jeopardized the effective operation of the 
program, and suggested that the President propose "legislation to 
establish a public corporation to administer the Legal Services 
Program ... modeled on the amendments to the Communications Act 
of 1934 which established the Public Broadcasting Corporation." 
Ash Commission Report, p. 135. 

Subsequently, on May 5, 1971, the President proposed 
legislation to Congress for the purpose of creating a Legal 
Services Corporation. The President discussed specifically the 
question of the appointment of the governing Board of Directors 
of the Corporation, noting that " [t]rue independence for [the 

-§/ The President's Advisory Council on Executive Organization, 
.Establishment O f A Department Of Natural Resources — Organizati on 
gor Social And Economic Programs (1971) (hereinafter, the "Ash 
Commission Report"). 
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organizations. Thesp nrotn' e ^ 

Tftese provisions were ultimately passed by 

both the House and Senate. 

This bill was vetoed by Pceslaent Nlxon> In h . s vet<) 
message, the President stated (7 Meekly Compilation of 
Presidential Documents 1634-35 (December 31, 1971)). 

lmposed\pofthe t p?esid»n?- th L COn9reSS has 
IfZlTl i)* 1 9 °"ora?i t on ln is th a e is S o el a e n Cti ° n ° f 

the American^lTadd wh^lT 0 ^ 1 ^ 
f ull discretion do S *° nS * ths ^esLInd has 

seven teendirec to rstddd °£l 

constituency a Director of the Corporation 

X bSTiK"? 13 the whole . 

The best way^o insure this in this ' 

Tn the ap D oin tI^g|g-"a 0 f g r °^ d ;.! 

^erigln peopl Vaedresde^ 

fSncUon 0 dirnpP* ^^vlPPdnlddPe^ 1 ^ 

^unction. [Emphasis supplied.] 

After the President's veto was sustained, compromise bills 
(H.R. 12350 and s. 3010, were introduced and passed in the 
respective Houses of the 92d Congress. * conference committee 
proposed adoption of the Senate version of the bill, which would 


f^. H 81 R 63 1 ad 1 H df 1 ?3°6 t of Phe^-d^ldd^ 9 " *?• Provisions of 

6360 would have given the PresidpnJ 1 ! d ^ bl " PartlSan ’' bill. h.r. 
members of a 19-member Boar^ dent authority to appoint only 5 
the balance being appoinJef^v otW^ 3 W ? Uld Serve ex offiSof 
H.R. 6360, §904 (reproduced at Eco™™? PP ^ ntlng f uth °rities. See 
1971: Heari ngs on Qvp rairihh j n ~rr - i... - C QPP or tunity Am e ndments of 

Opoor tnni rS’C 1 n /• j s_ ignt into Admini stration ut The e - 

nsideration or h.p 40 tt tt nrn 1 " 


2 of the House Co ™™ Itte e nn Ediu t f cxal ^ ear ^ Sub c ommittee 
~+ JJsilJj: lttee ° n Educ - dLlu » Labor; » ^rt rnnj.. 

^ottain the U provis ions S of d fj b R dos!? 036 , ™ s r S - 200a - tended to 
(October 1, 1971). 10351. 117 Cong. Rec. 34737 


The Congress acceded to President Nixon's insistance that he 
be given power to appoint the members of the Board of Directors 
m the constitutional way," and passed H.R. 7824 which was 
enacted into law. At every point during its consideration of 
H.R. 7824, the Congress emphasized that it intended no 
restrictions whatsoever on this authority. ^ 

But the President's constitutional power to appoint officers 
of the united States by and with the advice and consent of the 
Senate includes as "a supplement" the power to make recess 
appointments. The Feder alist Papers . No. 67 (Alexander 
Hamilton). Necessarily, therefore, in granting the President the 
authority to appoint members of the Board of Directors of the 
Legal Services Corporation "in the constitutional way," the 
Congress impliedly granted him the power to make Article II 
recess appointments. This construction is especially forceful in 
light of the Congress' repreated expressions that it was not 
attempting to restrict the President's appointment power. 

Traditional rules of construction independently lead to this 
same conclusion. First, in the thousands of pages of debate and 
hearings over the provisions of the Legal Services Corporation 
Act, the role of the President in the appointment process plays a 
particularly leading role; yet, not one of the dozens of 


»«.22.‘srss £»■ 

appointment power of President is "unfettered"). 
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Satellite Corporation M/ (_Id . ) , and on October 3, 1980, 

President Carter made 5 recess appointments to the Board of 
Directors of the United States Synthetic Fuels Corporation (Id.) 
without subsequent objection by Congress. 

This interpretation of the Act is made all the more 
compelling by serious constitutional questions which would be 
occasioned by the plaintiffs' construction. As is discussed in 
detail below, for Congress to create a Board of Directors to 
administer a significant federal grant program, and to attempt to 
insulate these Board members from the full range of appointment 
authority provided by the Constitution, would give rise to 
fundamental separation of powers questions under Articles I and 
II of the Constitution. In light of such serious questions, and 
especially in circumstances where the legislative history gives 


14/ The Communications Satellite Act, 47 U.S.C. 732, 733(a) 
provides that the incorporators of this profit-making corporation 
(and 3 of 15 directors) are to be appointed by the President, by 
and with the advice and consent of the Senate. No objection was 
made to recess appointments of the incorporators by President 
Kennedy. Moreover, an opinion of the Attorney General (42 OAG 
ibb, Oct. 25, 1962) , in the course of concluding that the 
incorporators held private posts and were not Officers of the 
United States, noted without objection that they had received 
recess appointments. 42 OAG at 165 n.2. The basis of the 
^n°^ n ? Y feral's failure to object to the mode of appointment 
can only have been that the adoption by the Congress of the 
Article II format grants the recess appointment power to the 
President. See 42 OAG at 166 ("The method of appointment . . . 
is, of course, derived from . . . Article II.") 


. T ^i s Attorney General Opinion is incorrectly cited by 
plaintiffs at page 24 of their brief as standing for the 
proposition that "the President has no power to make recess 
appointments." [Emphasis supplied.] This reading confuses the 
Opinion s holding on the question of whether the incorporators 
(and directors) of this profit-making corporation are public 
officers with the separate question of the President's statutory 
powers of appointment. y 
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(a) The "Officers and Employees" Clause. Plaintiffs' 
argument appears to be that, by this clause. Congress displayed 
its intent that Board members were not, for constitutional 
purposes, to be considered "Officers of the United States," and 
that it meant thereby to "limit Executive Branch control over the 
Legal Services Program" by "modif[ying] the powers of appointment 
the President would have had if the Corporation were part of the 
government and its directors 'officers of the United States.’" 

Appellants’ Brief, pp. 10, 12. This is incorrect for several 
reasons. 

(i) First, the presence of this clause in the Act is due 
solely to the insistence of the President . In none of the bills 
introduced in Congress by which the Congress intended to limi f 
executive appointment authority is there any parallel to the 
officer and employee clause. The fact that the President, in the 
course of insisting upon his authority to make appointments to 
the Board "in the constitutional way," deliberately insisted upon 
the insertion of this clause in the administration bill which was 
ultimately passed by Congress strongly suggests that the clause 
was neither intended nor perceived as a limitation on the 
appointment authority. 

(ii) Moreover, the clause uses, as if interchangable, the 
terms "officer" and "employee." it is plain that being an 
"employee of the United States" has no constitutional 


But 


Congressional hearings, reports and debates on the Act. 22 / 
it is several times mentioned that the mode of appointment of the 
Board of Directors of the Legal Services Corporation was designed 
on the model of the Public Broadcasting Corporation. See 117 
Cong. Rec. 13785 (May 6, 1971) (remarks of Cong. Quie upon 
introduction of administration bill); 7 Weekly Compilation of 
Presidential Documents 728 (May 10, 1971); Ash Commission Report, 
p. 135. The act establishing that Corporation contains a similar 
provision regarding the members of its governing board (47 U.S.C. 
396(d)): 


(2) The members of the Board shall not, by 
reason of such membership, be deemed to be 
employees of the United States. They shall, 
while attending meetings of the Board or while 
engaged in duties related to such meetings or 
in other activities of the Board pursuant to 
this subpart [,] be entitled to receive 
compensation at the rate of $100 per day 
including travel time .... 

While there is no legislative history directly concerned with 
this provision, its context makes clear that the "employee" 
language is intended to exclude Board members from the myriad of 
statutory benefits afforded to federal employees ~ i. e ., job 
protection, retirement benefits, promotion schedules and other 
attendant job privileges — in the course of establishing a 


12/ The sole comment on the clause appears to be a question by 
Senator Fannin, during the course of extended criticism of the 
bill, asking whether this provision was connected with the 
th u 1 ? i11 giving the Board members the right to 
i heir chairin f n * 120 Cong. Rec. 1388, 1389 (Jan 30, 
iy7 -Li. Senator Fannin was not concerned with the bill in 
committee, and his questions were not responded to by the bill's 
sponsors. * AAA 5 




certain qualifications, and that "the importance of these 
provisions in protecting the independence of the Corporation 
would be vitiated if the president could circumvent the Senate’s 
insistence on adherence to these standards by simply making 
recess appointments. . . ." Appellants- Brief, p. 14. This 
misses the mark. First, the appointment process was not designed 
to insure the independence of the Corporation, but, to the 
contrary, was insisted upon by the President and acknowledged by 
the Congress to provide [] strong elements of accountability [to 
the Congress and the President]." 119 Cong. Rec. 40476 (Dec. 10, 
1973) (remarks of Sen. Javits, emphasis supplied); h.R. Rep. No. 
93-247, su£ra, 3, [1974] U.S. Code Cong. & Ad. News 3874. But, 
in any event, the independence of the members of the Board is 
guaranteed by 42 U.S.C. 2996c(e), which provides that "[a] member 
of the Board may be removed by a vote of seven members for 
malfeasance in office or for persistent neglect of or inability 
to discharge duties, or for offenses involving moral turpitude, 
and for no other cause." This is the principal and traditional 
method of insuring the independence of an agency, commission or 
corporation from the political influence of the Executive 
branch ’ iLWhrey’s Executor v. United States . 295 U.S. 602 
(1935); Wiener v. United States, 357 U.S. 349 (1958); Buckley v. 
Valeo, su£ra, 424 U.S. at 136 (". . . members of independent 
agencies are not independent of the Executive with respect to 
their appointments.") That the President’s recess appointment 
power is not perceived as a threat to independence is underscored 
by the fact that the power extends even to Justices of the 
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The President shall have Power to fill 
^11 Vacancies that may happen during the 
R ecess of the Senate, by granting Commissions 
which shall expire at the End of their next 
Session. 

Thus, the Constitution makes the recess appointment power extend 
to all offices held by "Officers of the United States," which 
require appointment by the President by and with the advice and 
consent of the Senate. Buckley v. Valeo , supra , 424 U.S. 1, 
establishes that, if an officer performs a function which can be 
performed only by an Officer of the United States, he must be 
appointed in accordance with the exclusive requirements of 
Article II of the Constitution. The duties of the members of the 
Board of Directors of the Legal Services Corporation, which 
include the discretionary determination of eligibility for public 
funds, can only be performed by Officers of the United States. 
Therefore, the President's constitutional power under Article II 
to make recess appointments extends to the offices of the Board 
of Directors of the Legal Services Corporation, and any attempt 
to restrict this power would be unconstitutional and void. 

1. Buckley v. Valeo 

The analyses and principles set forth in this Supreme Court 
decision control the resolution of the constitutional issue in 
this case. One of the central issues in Buckley concerned the 
mode of appointment of members of the Federal Election 
Commission. The members of this Commission were not appointed in 
conformance with the provisions of Article II, which, the Court 
held, was the sole permissible method of appointing "Officers of 


138. Some of the Commission's powers — its discretionary power 

to seek judicial relief -- were executive powers/ entrusted to 

the President and subject to his direction. 424 U.S. at 138. 

The other administrative powers of the Commission were, like the 

powers of the Legal Services Corporation in this case, somewhat 

legislative or judicial in character, and of a kind "usually 

performed by independent regulatory agencies or by some 

department in the Executive Branch . . . 424 U.S. at 141. 

These powers included (424 U.S. at 140): 

[1] rulemaking, [2] advisory opinions, and [3] 
determinations of eligibility for funds and 
even for federal elective office itself. 

[Emphasis supplied.] 

The Court ruled that each of these functions could only be 

performed by an officer of the United States in the Article II 

sense of the term (424 U.S. at 141): 

[E]ach of these functions also represents the 
performance of a significant governmental duty 
exercised pursuant to a public law. ... 

[N]one of them operates merely in aid of 
congressional authority to legislate or is 
sufficiently removed from the administration 
and enforcement of public law to allow it to 
be performed by the present Commission. These 
administrative functions may therefore be 
exercised only by persons who are "Officers of 
the United States." [Emphasis supplied.] 

Thus, the Court concluded that the appointment provisions 

relating to the Commission members were unconstitutional, as they 

did not conform to the exclusive provisions set forth in Article 

II, §2. 


2. Application of Buckley To This Case . 

Buckley squarely applies to this case. Whether the members 
of the Board of Directors of the Legal Services Corporation are 


"[RJulemaking ... and determinations of eligibility for 
public funds" were, in Buckle* v. Valeo, supra. 424 u.S at 140- 
41, held to constitute "performance of a significant governmental 
duty exercised pursuant to a public law," and "may therefore be 
exercised only by persons who are 'Officers of the United 
States.'" The duties of the Board of Directors of the Legal 
Services Corporation are of the same nature as the duties of the 
Commission members in Buckle*. Buckley therefore compels the 
conclusion that the duties of the Board of Directors of the Legal 
Services Corporation can only be performed by “Officers of the 
United states." Consequently, they must be appointed in 
accordance with the requirements of Article II, which includes 
power of the President to make recess appointment for "all 
vacancies." Constitution, Article II, S2, cl. 3. 

3 ’ Arguments Do Not Support A 

Contrary Conclusion pporl: 

Plaintiffs' attempts to distinguish this case from the 
decision in Buckle* distort the analysis of that case and lead to 
absurd results. Plaintiffs claim that the decision in Buckley 
turned exclusively upon the fact that the Federal Election 
Commission was given Executive enforcement functions. They claim 
that the Commission's power to determine eligibility for public 
funds was merely a power in the service of this enforcement 
function, and that only because of this subordinate relation was 
it necessary that this power be exercised by an Officer of the 
United States. They conclude that if the discretionary 
distribution of public funds is not subordinated to an 
enforcement function, it need not be performed by an Officer of 
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congressional. l^ti^. authority, ^ ^ ^ ^ ^ ^ 

exercise, since they constituted the exercise of significant 

sties in the administration of public law. The Court treated 

the powers individually. lt concluded that the Commission's 

enforcement power "may be discharged only by persons who are 

Officers of the United States* within the language [of Article 

of the Constitution]" (424 U.S. at 140) and *», 

i4uj r and then went on to 

an independent consideration of administrative powers of 
"rulemaking . . . and determinations of eligibility for funds," 
which the Court regarded as "more legislative and judicial in 
nature than are the Commission's enforcement powers." 424 U.S. 
at 140, 141. It came to the independent conclusion that "each of 
these functions also represents the performance of a signer 

governmental dutv ex^r^i ^ 

7 execolsed Pursuant to a public law . . . [a „ d 

tlhese administrative functions may therefore he e 

y cnererore be exercised only 

by persons who are 'Officara n -F 4 -u „ ■ 

Officers of the United States. ■” 424 U.S. at 

141 (emphasis supplied,. Accordingly, the administration of a 

federal program involving primarily the discretionary 

distribution of annual congressional appropriations pursuant to a 

Public law is, in itself, a function which can only be performed 
by an Officer of the United States. 

(C The judicial authorities cited by plaintiffs in support 
of their argument that Congress may create offices "not 
controlled by 'Officers of the United states’ to carry out 
Congress' spending and other powers" (Appellants' Brief, p. 20, 
are remarkable in one respect: none of them discusses this 
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jurisdiction, M 1 Culloch v. Maryland , 4 Wheat. 

316 (1819), so long as the exercise of that 
authority does not offend some other 
constitutional restriction. [Emphasis 
supplied.] 

Here, of course, such a constitutional restriction does exist, in 
the form of Article II, §2, which governs the mode of appointment 
of Officers of the United States. 

Moreover, as the Court in Buckley made clear. Congress has 
the discretion to create offices not under the control and 
direction of Officers of the United States "only in aid of those 
functions that Congress may carry out by itself ." 424 U.S. at 
139 (emphasis supplied). But the only power, generally speaking, 
that Congress has "by itself" is the legislative power. That is. 
Congress may make laws about spending or other matters. But, 
this legislative power does not extend to the administration of 
those spending programs or other programs over which Congress has 
legislative authority. Buckley v. Valeo , supra , 424 U.S. at 
139. If Congress could, as plaintiffs assert, either assign to 
itself or create offices not directed by Officers of the United 
States for the purpose of "carry [ing] out Congress' spending and 
other powers" (Appellants' Brief, p. 20), then the Executive and 
Judicial Branches would no longer function as effective checks on 
the exercise of power by Congress. 

Thus, plaintiffs' arguments are wrong, and if the Act were 
construed to allow for the appointment of the Board of Directors 
of the Legal Services Corporation in a manner inconsistent with 
the Constitution's mandated procedures, that Act is repugnant to 
the Constitution and void. 


disruption occasioned by discing one set of Board members by 

another would needlessly occur twice: once as a result of 

preliminary relief, and once again when the defendants again 

assume their offices. This possibility of double disruption and 

its attendant conseguences for the, administration of the Legal 

Service Program, should not be risked absent the most 

extraordinary and compelling showing by plaintiffs. This plainly 
has not been made. 




The plaintiffs- appeal from the denial of an application for 

a Temporary Restraining Order should be dismissed on the grounds 

that the order is not appealable. In the alternative, for the 

foregoing reasons, the district court-s judgment should be 
affirmed. 


April 1982 


J . Paul McGrath 

Assistant Attorney General 

STANLEY S. HARRIS 

United States Attorney 


RICHARD K. WILLARD 

Deputy Assist ant Attorney General 


ANTHONY J. STEINMEYER 
ALFRED MOLL IN 


Attorneys 

Civil Divisio n, Room 3 fii 7 

Department of Justice 

Washington, D.c. 20530 


Telephone: (202) 633-4027 
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39itffgfr states Cmtrf of Appeals 

FOR THE OISTRICT OF COLUMBIA CIRCUIT 


No. 82-1227 


September Term, 19 8i • 


Legal Services Corp., et al, 
Plaintiffs/Appellants 


Civil 

(or tha District Ct Coiuflfcft UfcitU 


V. 


Howard H. Dana, Jr. , et al. 

Defendants /Appellees 


FfUIP 


MAR 41982 

GEORGE A. FISH& 

mm 


BEFORE: Wright, Ginsburg and Bork, Circuit Judges 


ORDER 

— On consideration of appellants 1 motion for injunction 
pending appeal and the opposition thereto, it is 

ORDERED by the Court that the motion is denied. Appellants 
have failed to demonstrate that the relief requested will prevent 
irreparable harm to them without causing similar harm to the 
other parties. See Virginia Petroleum Jobbers Ass’n v. F.P.C ., 

259 F.2d 921, 925 (D.C. Cir. 1958) ("Relief saving one claimant 
from irreparable injury, at the expense of similar harm caused by 
another, might not qualify as the equitable judgment that a stay 
represents."). Therefore the lower standard for likelihood of • 
success on the merits , as set forth in W.M.A.T. C. v.‘ Holiday Tours , 
Inc, , 559 F.2d 841 (D.C. Cir. 1977), does not apply. We find 
that appellants have not demonstrated the requisite likelihood of 
success on the merits, generally for the reasons stated by the 
District Court in its March 3, 1982, Memorandum Opinion. Interim 
relief is not appropriate at this time. It is 

FURTHER ORDERED by the Court, sua sponte . that this case 
shall be expedited. The parties are ordered to submit to the ' 

Court within three days of the date of this order a suggested brief- 
ing schedule. 

Per Curiam 


Circuit Judge Bork did npt participate in the foregoing order. 
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United States Senate 

COMMITTEE ON APPROPRIATIONS 

Washington, O.C. 205 10 

October 8, 1984 


Mr. Donald P. Bogard 
President 

7 *? a i Slices Corporation 
733 Fifteenth Street, N.W. 

Washington, D. C. 20005 

Dear Mr. Bogard: 

the Co™L«! 1 juItice\”i^L rS 'the e J B ^°- Ity ° f the — b«. 
Agencies Appropriations Subcom^ltfe' T*- 5 ' and Related 
reprogramming requests T ^ denies the 

the following regulations: SP ember 12 ' 1984 relating to 


45 CFR Part 1601: 

45 CFR Part 1612: 

/ 45 CFR Part 1622: 


Corporation thS L * 9>1 

and 

the Government ^'in^sunshine^Ac^ 


The Subcommittee exDe>ot-<= h,„ „ 
further action to enforce imn?f c °rp°ration to take no 
accordance with these°reaulat'f lement ' ° r °P era te in 
respect to 45 CFR Part 1612 subl ? it ted. With 

the restrictions contained^ p® b i • bC r ° mmi ttee bel ieves that 
and 98-411 are self-explanejorv aG f 97-377, 98-166, 
absence of implementing reg^I/, 3 "^ ca " be ®hforced in the 
retains the ability to police ? U ?\ the Corporation 

administrative advocacy: ThJ sG^ 9 •i! 91slative and 

willing to entertain anew o,™!! ?* ee ls ' ° f course, 
subject and to discuss its re 9 ulatl °n. on the 

Corporation at any time! Speclflc concerns with the 
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FRANCIS J< SUU/VAH - «‘NORmr STAFF S RECTOR 


United States Senate 

COMMITTEE ON APPROPRIATIONS 
Washington, O.C. 20510 
October 8 , 1984 


Mr. Donald p. Bogard 
President 

Lei*! services Corporation 
73 3 F^teenth street, n.w. 

Washington, D. C. 20005 

Dear Mr. Bogard: 

This is a partial K£ac , ~ 

the Committee on Appropriations^®??? • tSn re P ro 9 ra mmings submitted to 
6 ° rporation whic * went into ef f ec^Jf l°e r by 

Commerce , ^justice ^State 66 ?^ 3 * 36 * 3 by members of the Subcommit^ 

45 CFR Part ?* 1 ? Jr, . te ' the Judiciary and • lttee on 

and "th^Subcommittee'woul^iike 

earliest possible moment. llke these concerns addressed at the 
The Subcommittee believes the 

nistory. Financial assistanrs i d lts rele vant legislative 

contracts made by the Corporation ?®?Jf- 3PPlleS to any grants or 
assistance. The Subcommittee wouiH ! lng . to the Provision of legal 
Prospect that the Corporation £«2d \? lth special concern the 
efinition of "financial assistance' 1 ° n P ro P os ed new and limited 
a hearing pursuant to Section 101 ? * °“ ld attem P fc to deny a recipient 

»as terminated or refund?™ Sensed A °J ‘j a case “here fuXng 

raised questions regardina the * Although the Corporation has 

not ^tt iS ? US mUSt be dec * ded by Co^g^ess^d^h 10 ^' th ® resolut ion 
attempt to narrow the scope thresh i to^autho 0 " i t1? Uld 

Fund P R r ? 1609 (Fee " Ge " e ?ati?g Cas^s^aJ^J^CFR 0 the interaction of 45 
casf ? alances > • By including the fiesrecei,^ ? art 1628 (Keoipient 

eiii^d •tinurzi isos thr F T ° ^ anr^r 1 " 9 

a leves that such fees should be retained b^t^'recjpifnt? 0 "'"’ 1 ' 1 ^ 


Mr . Donald P . Eoard 
October 8, 1984 
Page 2 


Since the Subcommittee supports both rho = c 

cipients to refer fe^-aenpr^inn th th con cept of encouraging 
ivate bar and the P ffJf ^ _!..ff SeS to . quallfled members of th< 


rec : 

private bar and the effort- ^^^uriea members of the 

funds better, it has chosen not t^r^ 6 recipients to manage their 
the interaction of the tw^regilaMon^S regulation. However, 

the Corporation must address. We look forward ^J rious . problem which 
comments on the subject. forward to 


receiving your 



Commerce, Justice, State, and 
the Judiciary Subcommittee 


WBR/ tpm 
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NEAL SMITH 

MEMBER OF CONGRESS 
Fourth District. Iowa 

WASHINGTON OFFICE 
2373 Rayburn House Office Building 
Washington. D.C. 20515 
Phone: (202} 225-4426 

DISTRICT OFFICES 
544 Insurance Exchange Building 
Des Moines, Iowa 50309 
Phone: (515)284-4634 

P.0 Box 174B 
215 Post Office Building 
Ames. Iowa 50010 
Phone: (515) 232-5221 


Congress of tf)e ®mteb ifetat e£ 

$ou U of &EpreOentatibe$ 

iKHasrtjington, 2B.C. 20515 

October 1, 1984 


Honorable Donald P. Bogard 
President 

Legal Services Corporation 
733 Fifteenth Street, NW 
Washington, DC 20005 


CHAIRMAN 

APPROPRIATIONS SUBCOMMITTEE FOR 
Department of Commerce 
Department or justice 
Department or State 
Federal juoiciary 
Small Business Administration 
Federal Trade Commission 
FBI 
SEC. 

F.C.C. 

International Trade Commission 
U.S. Trade Representative 
U S Arms Control Agency 
Uniteo Nations Agencies 

Member 

APPROPRIATIONS SUBCOMMITTEES FOR: 
AGRICULTURE 

Department of Health and Human 
Services 

Department of Labor 
Department of Transportation 
N.LR.B. 

R.R. Retirement Boaro 
National Institutes of Health 
Social Security 
Public Health Service 
Miscellaneous Related Agencies 

Member 

COMMITTEE ON SMALL BUSINESS 


Dear Mr. Bogard: 


This is in reply to your letter of September 17 in which you proposed a 
change in the program structure of the Consolidated Operating Budget (C.O.B.) 
of the Legal Services Corporation. 


I understand that this proposal involves changes in budget categories 
as follows: 

o The former "Provision of Legal Assistance" category would be separated 
into two major budget categories: "Delivery of Legal Assistance" and 

"Support for the Delivery of Legal Assistance". The purpose of this 
separation is to reflect more accurately the disposition of the 
Corporation's grant funds. 

o The former "Support for the Provision of Legal Assistance" would be 
retitled "Corporation Management and Grant Administration". The 
purpose of this change is to provide a name more descriptive of the 
functions performed with the funding included in the category. 


I also understand that no grantee will be affected by this reformatting of 
the budget structure. 

Since these changes in the program budget structure should help to describe 
more accurately the use of funds appropriated to the Corporation and since no 
grantee will be affected in any way by these changes, the Committee has no 
objection to this proposal. We appreciate your keeping us informed of the 
activities of the Legal Services Corporation. 


Sincerely, 

^ \l |j ■' 

Neal Smith, Chairman 
Subcommittee on the Departments of 
Commerce, Justice and State, the 
Judiciary and Related Agencies 
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Ignited States Rotate 

COMMITTEE ON APPROPRIATIONS 
Washington, D.C. 20S10 


October 8, 1984 


Mr. Donald P. Bogard 
President 

Legal Services Corporation 
733 Fifteenth Street, N.W. 
Washington, D. C. 20005 

Dear Mr. Bogard: 


No objections have been raised 
Subcommittee on Commerce, Justice, 
Related Agencies Appropriations in 
reprogramming, submitted September 
additional funds into the "Field p 


by members of the 
State, the Judiciary and 
relation to your 
13, 1984, to shift 
rograms" budget category. 


The Subcommittee notes, however, that if those funrt«? ar-o 
feJ? ie r .h hS ba ^ ic fleld programs, which most members would 
lund. ?« Pref ; r f ed °P tIon ' that the distribution of those 
fUn f^ w S governed by the statutory allocation formula ti- 
would be helpful to the Subcommittee if the Corporation 
would inform the Subcommittee of the exact plans for the 
distribution of those funds. * 



Commerce, Justice, State, and 
the Judiciary Subcommittee 


WBR/tpm 


NEAL SMITH 

MEMBER OP CONGRESS 
Fourth District, jowa 

WASHINGTON OFFICE 
2373 Rayburn House Office Boiloing 
Washington o.C. 20515 
Phone: (202| 225-4426 

DISTRICT OFFICES: 

644 Insurance Exchange Building 
Oes Moines. Iowa 50309 
Phone: <5 15) 284-4634 

P.O. Box 1748 
215 Post Office Building 
Ames. Iowa 50010 
Phone: (515) 232-5221 


Congress of tfje ®nitet> States 

pjouste of ^eprescntattbeg 
Masfjinffton, 3B.C. 20515 

October 1, 1984 


Honorable Donald P. Bogard 
President 

Legal Services Corporation 
733 Fifteenth Street, NW 
Washington, DC 20005 


chairman 

appropriations subcommittee for 

Department of Commerce 
Department o» Justice 
Department of State 
Federal Judicial 
Sm*u. Business Administration 
Federal Trade Commiss:on 
FB I 
S E C 
F.C.C 

International Trade Commission 
U.S. Trade Representative 
U.S. Arms Control Agency 
United Nations Agencies 

Member 

APPROPRIATIONS SUBCOMMITTEES FOR: 
-AGRICULTURE 

Department of Health ano Human 
Services 

Department of Labor 
Department of Transportation 
N.LR.B. 

R.R. Retirement Board 
National Institutes of Health 
Social Securit> 

Public health Service 
Miscellaneous Relateo Agencies 

Member 

COMMITTEE ON SMALL BUSINESS 


Dear Mr. Bogard: 


This is in response to your letter of September 13 in which vou DroDospH 
a reprogramming of funds for the Legal Services Corporation. 

1 u " der f? and tf ? at y° u P lan t0 reprogram $965,212 into the "Field Pmaramc" 
program for those field program grantees that are currently at the lower end of 
the funding scale. I also understand that funding for field proqrams will be 
augmented with an additional $252,251 through reallocations withi^the "F eld 
Programs" category to make the total increase for field p^ogrlms $1,217,463. 

transfers ^ tfl6 / r understand that the $965,212 will be derived from the following 
i 

° and Experimentation . This amount, 

StVr nll y bS ^ent fn F? ?^!° P " ,ent 0f “PPl—"*! delivery systems, 

° “Slona, Training Centers. This amount is available 

through a discrepancy in the computations in establishing funding levels 

it r is h ent?tled?‘ E3Ch center Wl11 receive the funds in FY 1984 to which 

° Sl°2° I™" 1 the °" 1 ff of Field Services and Unallocated reserves. 

These funds are available as a result of certain cost savingl! 

- ,J5 e Committee has no objection to this reprograiraiinq. However it is th» 
SSs*to fiM?" 4 and unde r?tanding that this reprogramming of funds for o^e-time 
approDriatl™ ln . n0 w ? y affect the ^’“cation of the FY W85 

formufa in pJb[ic Law qo 9 !, S :i ces Corporation as specified in the funding 

™™shouid consult wUh ^ LrJ your J 1 ?" 5 ?C e different from this understanding, 
you snouid consult with us before you begin this reallocation of funds 


Honorable 
October 1, 
Page Two 


Thank 
within the 


Donald P. Bogard 
1984 


you for keeping the Committee informed of the 
Legal Services Corporation. 


program changes 


Sincerely, 

^ W “kcU 

Neal Smith, Chairman 
Subcommittee on the Departments of 
Commerce, Justice and State, the 
Judiciary and Related Agencies 
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IB.nitcd Stotts (Senate 

COMMITTEE ON APPROPRIATIONS 
Washington, D.C. 206 10 

October 8, 1984 


Mr . Donald P. Bogard 
President 

Legal Services Corporation 
733 Fifteenth Street, N.W. 
Washington, D. C. 20005 

Dear Mr. Bogard: 


.. ” e " be - of the Subcommittee on Commerce, Justice state 
the Judiciary, and Related Agencies have raised no ' 

?084 C Jelatina^o ^ pro 9 r ™ in 9 submitted on September 17, 
L'ZZ' relating to the restructuring of Legal Services 
corporation* s Consolidated Operating Budglt (C.o!b?) ? 

not be^seS afa^f 3 ^' ^°" eVer ' that the restructuring 

““isjc°sJ : sHf[" 1 ssa 

7? : n Law 98 “ 4U * From the Subcommittee's perspective 

?L 1 sLfb^dgerLtegorfe^ e "^" 9 

i"srs!sr;. of whether they ha - beL «\.ioc.ti 

t 

to m^n 1 ^h en ^ ati ° n 0f the P r °P° sed new C.O.B. would be taken 
mean the Corporation concurs with this interpretation 

inform ?; v % any ; dif f iculty with this cond ii?on" P pteale 
the Committee on Appropriations i^nedia^ely. 



Barren b . rudman 

for the 

Commerce , Justice , State, and 
the Judiciary Subcommittee 


WBR/tpm 
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the white house 

WASHINGTON 


October 15, 1984 


NOTE FOR JOHN ROBERTS 


____ • n ^ S 1S an addit i°nal comment LSC iust 
recexved on several of their regulations 

is time from the House side. The letter 

?J enat ° r Rudl " an ' s ' does not purpor? to 

^tion. aUth ° rity t0 - g r“ 

Steve Galebach 
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MEMBER Of CONGRESS 
Fourth d>str>ct jo a a 


WASHINGTON OFFICE 
2373 Rayburn house OfF'CE Building 
Washington. D C. 205 1 5 
Phone: <202} 225-4426 

DISTRICT OFFICES 
544 Insurance Exchange Building 
Des Moines, iowa 50309 
Phone: {5 1 5) 284-4634 

P.0. Box 174 8 
215 Post Office Building 
Ames, Iowa 50010 
Phone: (515)232-5221 


Congress of tfjt ®niteb S>tate£ 

^ous it of &epr£s:entatti3£g 
Waafjinijton, B.C. 20515 


October 11, 1984 


Honorable Donald P. Bogard 
President 

Legal Services Corporation 
733 Fifteenth Street, N.W. 
Washington, D. C. 20005 


appropriations subcommittee fofl 

Dfi>AflTMCNT o f Commerce 

Of JUSTICE 

Department of State 
Federai Judiciary 

Small Business Administration 
Federal Trade Commission 
f.B.i, 

S-EC. 

FC.C. 

International Trade Commission 
U S. Trade Representative 
U S Arms Control Agency 
United Nations Agencies 

Member 

APPROPRIATIONS SUBCOMMITTEES FOR: 
AGRICULTURE 

Department op Health and Human 
Services 

Department of Labor 
Department of Transportation 
N/LR.B. 

fl.R. Retirement Boaro 
National Institutes of Health 
Social Security 
Public Health Service 
Miscellaneous Related Agencies 

Member 

COMMITTEE ON SMALL BUSINESS 


Dear Mr. Bogard: 

. This 1 ‘ n response to your letter of September 12 in which you enclosed 
copies of regulations of the Legal Services Corporation effective after 
^iqqF’ 1984 and Which the Cor Poration intends to enforce and implement in 


We have reviewed these regulations and after consulting with other 
committees sharing an interest in these matters, we believe that several of 
than may be inconsistent with the intent of Congress as provided in the Legal 
Slices Corporation Act, and the language of the FY 1985 Appropriation Act 
(P.L. 98-411) as applicable to the Corporation. 

The regulations which concern us are: 

1 • Part 1612 - Legislative and Administrative Advocacy . 

This new regulation appears to impose restrictions on representation by 
legal services attorneys that go beyond what Congress intended in the Legal 
Services Corporation Act and the provisions of the FY 1984 and FY 1985 Appropria- 
tion Acts. For example, the restriction that limits responses to public officials 
to those instances where officials put their requests in writing appears to have 
no statutory basis. In addition, we are concerned about restrictions in the 
regulation on consultations with organizations, legal assistance to client groups, 
communications with clients, recordkeeping, and administrative representation. 

2. Part 1614 - Private Attorney Involvement . 

The Committee is concerned about this new regulation because it appears to 
undermine the local control of legal services programs by mandating a minimum 
requirement that may not have any relationship to a program's operations. In 
addition, we note that most of the bar associations who commented on the regulation 
opposed it and stated that there was no need to increase from 10% to 12.5%, the 

percentage of a local program's funds that must be allocated to private attorney 
programs. 


Honorable Donald P. Bogard 
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October 11, 1984 


3. Part 1620 - Priorities in Allocations of Resources . 

The Committee is concerned that the new regulation may be inconsistent 
with Section 1007(a)(2)(C) of the Legal Services Corporation Act. This provision 
requires all legal services programs to establish priorities concerning the 
categories or kinds of cases which the program will undertake based on the needs 
of the client comnunity and the funds available. The new regulation requires 
"substantially equal access to the same type of services and levels of represen- 
tation, unless differences in level of services are based on differences in client 
financial resources". The regulation does not define what "substantially equal 
access" means. 

Because of our concerns in these areas, we request that the Corporation not 
implement these three regulations. 


0 


Sincerely, 

~7W- ' rm 

Neal Smith, Chairman 
Subcommittee on the Departments of 
Commerce, Justice and State, the 
Judiciary and Related Agencies 
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December 6, 1982 


MEMORANDUM FOR FRED F. FIELDING 
FROM: JOHN G. ROBERTS 

SUBJECT: Resolution from County Judges and 

Commissioners Association of Texas, 
Calling for Abolition of Legal 
Services Corporation 


Bruce Coleman, Commissioner of Deaf Smith County, Texas, has 
written the President to complain about Texas Rural Legal 
Aid and its efforts to effect social change at great cost to 
the county rather than serve the needs of indigent clients. 
Commissioner Coleman transmitted with his letter a resolu- 
tion adopted by the County Judges and Commissioners Asso- 
ciation of Texas, noting abuses by Legal Services agencies 
and calling upon the President and Congress to abolish the 
Legal Services Corporation. I have prepared a reply for 
your signature , based on previous letters you have signed on 
the Legal Services Corporation. 


Attachment 


THE WHITE HOUSE 


v. A £ “ <v g ~ O 


December 6, 1982 


Dear Commissioner Coleman: 

Thank you for your recent letter to the President, 
transmitting a Resolution from the County Judges and 
Commissioners Association of Texas. That Resolution noted 
that many counties have found Legal Services ' Corporation 
funded agencies to operate in a highly controversial manner, 
increasing county costs rather than serving indigent client 
needs. It concluded by calling upon the President and 
Congress to abolish the Legal Services Corporation and send 
two-thirds of the money directly to counties to be used to 
meet the legal counsel needs of the indigent. 

As you may know, the President generally has no authority 
over most Legal Services Corporation matters. Neither the 
President nor any other outside party may direct a Legal 
Services attorney as to the handling of any particular case. 
Although the President does appoint, with the advice and 
consent of the Senate, members of the national Board of 
Directors of the Legal Services Corporation, the law pro- 
vides that the Board shall be independent in reaching its 
decisions. 

The President has, however, often expressed concern about 
the potentials for abuse in Legal Services programs of the 
sort noted in the Resolution. He proposed substantially 
greater reductions in Federal funding for these programs 
than the Congress was willing to adopt. The President has 
also tried to appoint to the national Board persons who 
share his concerns that publicly funded legal assistance 
programs serve the needs of the indigent for legal counsel 
and do not become vehicles for political and social lobbying 
or other abuses of taxpayer dollars. 
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Thankyou very much for making us aware of vour 
the views of the County Judges and Commissioners 
on this important subject. 


views and 
Association 


Sincerely, 


Fred F. Fielding 
Counsel to the President 


Mr. Bruce Coleman 
Commissioner, Precinct 3 
County of Deaf Smith 
Courthouse, Room 201 
Hereford, Texas 97045 
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BILL BRADlT MM,ss,oners 


W. GLEN NELSON 


COMMISSIONERS 


XKHSEEJSX KHXX AUSTIN ROSE, JR. 

PRECINCT NO. I PRECINCT NO. Z 


BRUCE COLEMAN 

PRECINCT NO. 3 


JAMES VOYLES 

PRECINCT NO. 4 


November 24, 1982 


11265 , 


The President of the United States 

White House 

1600 Pennsylvania Ave. 

Washington, D. C. 20500 

My Dear Mr. President: 

For the countless reasons we could enumerate upon reauest, the Deaf 
Smith County Commissioners 1 Court, the West Texas Commissioners' and Judges' 
Association and the State Commissioners' and Judges' Association have passed 
the enclosed resolution- - 


Through NACo we have been working to require Legal Services Corporation 
to cause Texas Rural Legal Aid to work for our indigent's legal needs rather 
than their practice of attempting to force their views of needed social change 
upon local government. We have spent untold local funds defending ourselves 
in Federal Court in poorly founded causes. 

We call your attention that the enclosed resolution is the approved 
position of the County Commissioners and Judges of Texas. Many other states 
are of like mind. 


We will send you NACo's position as it developes and is finalized in 
July of next year. 


Sincerely, 

> 

-V- „ . , . 

/ V * - t- * V ~ L S S L-OC ■ ' t 

Bruce Coleman 
Commissioner , Precinct 3 
Deaf Smith County, Texas 


BC/ws 


H S 0 L U T 


T ^ >7 

-i. O dS 


« RE AS, the County dodges and c^, ie#er , Association „ f w 
tne f ° r ^ — 1 * <■» indigent citizens; nod 

“ UntieS “ e *> ■=«.!„ kinds of indict legal 

“ OUt ~ ^ - « — « - this need; and 

HtREAS, many counties have found Lea«i c &rv - 

“ 1 $erV1CeS COIPOrati °" 

i„ cr ee • ° P " >t# " * ersial manner often 

"* ^ th “ “"*>* ***«•« client needs; and 

WHEREAS, the President and Congress in their New Federation thrus* ar 

advocating the return of programs and necessary funds to loca! govern* It • 
™ be „ ttat the c _ y ^ Md ; omi — ; rs 

aocrat of Texas go on record ashing the President and Congress to ahoiish ' 

the Legal Service Coloration, and send 2/3 of rh 

the money directlv rrx 

to be used e . , J-rectty to the counties 

local bar a ^ 16241 C0U " Sel ^ ° f -hined 

assocratron and local elected government; and 

ADOPTED this 15th day Of October, 1982. 



Co-Chairman, Resolutions Committee 


THE WHITE HOUSE 


December 6, 1982 


Dear Commissioner Coleman: 

S"sJ?? in f ° r a Y teIoJutlon J att ",, to the Pre ^ent, 

Commissioners Association of°?exas ?£at ^ 

that many counties havp f nil n^ T i* ^ That Resolu tion noted 
funded agencies to operaJe ?n a^hf 6 ™ 1065 Corporation 
increasing county costs rather than cT controver sial manner, 
needs, it concluded by cUllIL S *f vl S s indigent client 
Congress to abolish the Terra i c U ^? n t ^ le President and 
two-thirds of the money directlv^o^n C °T poration and send 
—t the legal counsel" ^ 

-ermos? y Lig°r'se t «ic P e r ; S c i o?So t r 9 ; nerally has ”» authority 
President no? any oS?? oS?Sidf I “ atters - Neither the 
Services attorney as to ^ d6 j? arty may dir ect a Legal 

Although the President does appoint 9 ° f any particular case, 
consent of the Senate appoint, with the advice and 

Directors o the 1 i' ^ ers °f the national Board of 
vides that the Boa?dJha?r; CeS ^oration, the law pro- 
decisions! Sha11 be lnda P a ndent in reaching i? s 

th": potentials^for -Pressed concern about 

sort noted in the Resolution 1 ? He Services Programs of the 
greater reduction <= in Federal He proposed substantially 
than the ConareSs waS 5™°^ for these program! 

also tried to !vpo7nt to The Pres ^nt has 

share his concerns that p!blicl! funL^^ persons who 
programs serve the needs^f Juf y . fa ^ ded le gai assistance 
and do not become vehicles for nnT^i* 611 ? for le P al counsel 
or other abuses of taxpayer Zlllrl ^ £ ° cial lobb yiu9 


thS n v i^s o| r Lr2oun1v 11 in9 “% aWa « ° f yo»r views and 
on this important subject. ^ &nd Coirmisslone ^s Association 


Sincerely, 

Ori g.- signed by FFF 

Fred F. Fielding 
Counsel to the President 


Mr. Bruce Coleman 
Commissioner, Precinct 3 
County of Deaf Smith 
Courthouse, Room 201 
Hereford, Texas 97045 
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JUDICIARY 
SU9COMMITTCC ON CRIME. 
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subcommittee on courts, 
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December 17, 1982 

(«I6) 45t-6 

OiTTRICTREFRESt 
JOHN H. W£S- 


The President 
The White House 
Washington, D. C, 20500 

Dear Mr. President: 

The conduct of your race<j«* ^ 

Corporation Board is an embarL lntees ^ e S a l Services 

a political liability C ? us and is blooming 
public perception of the Lm, : • are ala nned by the erowiL 
lack of sensitivity for f*hf minisCra * : * on * s and our partv?« 6 
exacerbated by Xe raen£ h ® J?” and eld «ly whid, P “ V 
tiou Board. recent a “ 10 "a of the Legal Services Corpora- 

As you know, the reces<? *. 

over* the last U «* . 

It S 7?ow°Ipn' 3 Con ;“ d " dn s’ fe S 1 (whith r i feei°“ b ^ e t f |f 3 C he 

l . salar y 

rims 

To make matters worse r.h», Partial month. 

persoXo! his o^oting cont?!!^- H b ° art 

™em^hl°p f forme 

5£-S> ^ 

highlight the lack n p ? a P°lia per month until Jimo re £? ona bleness) , 
who shluld be e dlnlunVlhlfff? a " d aaSam^I^h^ae actlviii 

° f ° Ur SOCi6 ^ Wh ° n "ed *££.?£ Mia 1 ! s 0 y f It C e h | ^“^^Sher 

board^member3°mus c^be^ra thf a ° lu “™ 1= the 

iaw - The new Leg 


Mr. President 
Page Two 

it ^^ces^vfan ”„L re negl?i« e d'ta’wfiT * >•%«*“*.< *c 

board directives. eolation of the corporat 

the board and’ thei^additional^ou? " b f S " these Persons to join 
to the issue of consulting l£a i ? C 2 be 
are many conservative attornevs’who !;i ght ° f 5 he fact that ther. 
serve on the board than the^cu?rpn? are , more highly qualified t. 
to do so without any compensation S??!; 8 ^ nd wbo woul d be hoi 
donee agencies serve without either ?° ard mern bers of all 32: 
We certainly cannot expect pro bono Ll„„f e ^pense reimbursement 
in our localities when this ^m^r~^ ntee ^ sm frora attorneys 
Board members to make a profit^" ?he b^? al £ OWS the Le S al Sa ^ 
to help our poor and elderly i? 2® backs of a Program designs 
Of a "suck up- as oppesed & a 

rlfu S r ai e trcons r ider S tL eS name° V of atr Adrainls «ation's apparent 

sS2r"=sss ait.rsSS'SSSS 
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acion trom mismanagement anH l “-cessary to protect rny-r 
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pponents in the next election. 11 be Used b y all of our 
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NAME 


(Certificates are malrR-g 

j. (ii) 


ined. and 


(H) 

J2 .* i • (D) 

/SACK S, Howard R. / (l) 

^SHU MP, Ram ona Toledo (*) 

FEWQE]^^G^.Steven..L. _(Dj|__ Md. | 


nonprofit corporation) 


State 


Neb._ 

_La._ 

Conn. 
— 

Kans. 


jrepared ttQhe Records Offjfe 

7/13/01 1 1/13779 5^7TQ 

1/18/7.9 5/2/7 9 

1/18/22 5/ 2/79 


^SOlJER > ..CecIlla„DenQgeaG.._„(D.)| 

^JRQEHM^ (d) 

(l)| 


Ariz 

Ark.^ 

Calif. 


Mass. 


Term 

Expires 


7/13 /81 

7/13/8 1 


2/13/81 


.2/13/81. 

.2/13/83. 

.2/13/83. 

7/1 3/83 

2/13/83. 


7/13/83 


Nominated 


.1/18/22 


.1/18/.79.J 

8/23/80 

6/23 /80 

6/23/80 

6/ 23 /80 

6/23/80 


Confirmed 


-.5/2/29 

5/2/19 

NOT CO 


_tbe PrfisiriPTvf^ 


Commis- 

sioned 


ET 


.5/3/79 


-. 5 / 3 / 79. 1 
- 5 / 3 / 79 . 

FIRMED 


NOT CONFIRMED 


NOT CONFIRMED 


NOT CONFIRMED 


Vice 


Reappointment 


RCCramton, 

t_m.__exp_._ 


L???^ointment_ 
JMBr ought on Jr\ , 
tittj»__exp_. 


GCStophel, 
tm. exp . 


Reappointment^ 


Re app o intme n t_ 
Reappointment 


Re appo intment 


NOT CONFIRMED 


Re appointment 


Uhaf filiated 
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State 

Term 

Expires 
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Confirmed 

Commis- 

sioned 

jrjresiae 

Vice 

/pHrFT S **^2' 

Lned_and * 

prepared 1 

3V the Rec 

:ords Off! 

ce J 


s ENGEIiBERG , Steven I . (D) 

Md. 

7/13/0O 

1/26/7S 

3/20/78 

3/22/78 

/1?0DBAM^ Hillary* Diane (D) 

Ark. 

7/13/80 

1/26/78 

3/20/78 

3/22/78 


f TRIIDELL , Richard Allan (rrt 

Calif. 

7/13/80 

7/13/80 

1/26/78 

3/20/78 

3/22/78 

Recess 

^WORTHS', Josephine Marie (TV 
/.Mo C.ALP _Wi lli am ^ fo) 

JVkiss. 

■§ 

3/20/78 

3/22/78 

Recess 

Mb. 

-.2/13/81 

7/13/81 

10/11/78. 

NOT co: 

MRMED 

RCCramton. 

f KANTQR, Michael (D^ 

Calif. 

10/11/78 

NOT co: 

^FIRMED 

GSSmith,Jr., 

+m pm 

^ KUTAK. Robert J. 1 CrI 

Neh. 

7/13/81 

IO/II/78 

TtffVP fYY 

[■■J* -i- r nil /u 

^FIRMED 

FIRMED 

[ OLU « C.Ap » 

Reappointment 

Reappointment 

/ORTIQUB, Revlus 0., Jr/ fn) 
^SACKSj Howard R. 

^SHCJMP* Ramona Toledo ( ^ 

La. 

7/13/81 

10/11/78 

iilLrX UJ. 

NOT CO 

Conn. 
Kans . 

..2/13/81 

7/13/81 

10 / 11 / 18 .. 

10/11/78 

not co: 

JFIRMED 

JMBr ought on, Jr . . 
tm. exp. 

NOT on 

npTPMTm 

'GCStophei, 
tm. exp. 

GsgiEth;jF;'; — 

tm. exp. 

/KANTOR, Michael / (e)} 

Calif. 

7/13/81 

1/18/79 

IlUl vU 

5/2/79 

I-P -LIUM Pi l.f 

5/3/79 
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? ‘ v ' erL L. 

(D) 


Marie (l] 


-<R0DHAM T Rill 
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e S^ L i? ie Marie (^| 
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State 

imea and. 
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xrepared. 

Nominated 
y the Rec 

Confirmed 
orfis nff-i 

VUU4HUO- 

sioned 

^ 

Vice 

1 Ariz. 

7/13/80 

H2/12/77 

NOT CON 

- e ./ 

FIRMED 

RMonte jano, 
term expired 

Md. 

7/13/80 

12/12/77 

12/12/77 

NOT CON 

?IRMFn 

SD^nrman^ 
term expired 
NJJainklow; 
resigned 

Ark. 

ol 

CO ! 

H 

t-J 

NOT CON 

FIRMED 

...Calif, 

...Z/13/80 

.12/12/7.7. 

“ NOT CON 

HRMED 

MJBreger, 
term expired 

Mass. 

7/13/80 

12/12/77 

"not CON 

* '* 
FIRMED - 

MWCook^ 
term expired 

1 _Ariz. 


RECESS 


Order 

1/19/78 

RMonte janoj 

term PYni 




..RECESS 


Order 

1/10/78 

HDThurman^ 

WJJaffilowV 

resigned 

Ark. 


RECESS 


Order 

1/19/78 

Calif. 


RECESS 


Order 

1/19/78 

MJBreger, 
term e^rm rv^rl 

Mass. 


RECESS 


— _i_r. 

Order 

1/19/78 

MWCook, 
term expired 

Ariz. 

7/13/80 

I/26/78 

3/20/78 

3/22/78 

Recess 
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BOARD OF DIRECTORS OF THE 


NAME * 


DOMTELLI, Frank J. 
RATRHJN, Daniel M. 


nonprofit corporation) : 


State 


(R) 


Va. 


Term 

Expires 


...TA3/83 


Nominated 


RECESS 


by F-res.La.erwy 


Confirmed 


Commis- 

sioned 


\By ORDER: 

10/ 22/821 


Vice 


MSandstrom, rsgnq 
^Worthy 


(1) 


Va. 


...T/13/83 


RECESS 


IRy ORDER: 

I O/22/82 I 
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Recess 

'McKEE P "Clarence V. 

(E) 

D.C. 

■ 7 / 13/83 

3 / 1/82 

WITHDRAW 
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Recess 

dSANDSTROM, Marc 

(E) 

Calif. 

7 / 13/83 
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Recess 
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WITHDRAW 

N-12/8/82 

Recess 

-EARL, William L. 
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Fla. 
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3 / 1/82 

WITHDRAW 
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•IIARVEF, William F. 
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Ind. 

.....7/13/84 

. 3 / 1/82 
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Recess 

-OLSON, William J. 
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* PARAS , George E. 
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Calif. 
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3 / 1/82 
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(N-12/8/82 

Recess 

' STUBBS 3 Robert Sherwood., 
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II 
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3 / 1/82 
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W- 12 / 8/82 

. Recess 

-SLAUGHTER Annie Laurie 

( 1 ) 

Mo. 

7/13/83 

4 / 19/82 

WITHDRAW 

N-12/8/82 

Recess 

(MSandstrom resigned 5 / 6 / 

82 , no ef 

f. date; : 

ICC. 6/30/ 

' 82 , eft. 

5 / 8 / 82 .) 
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" SANDSTROM , Mar c ( R ) 

Calif. 

7/13/83 
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]$rOHDEH' 

12 / 30/81 

RATrudeli; 

tm. exp. 

'DANA, Howard H . , Jr. (R) 

Maine 

7/13/84 

RECESS 


j^' 'ORDER': 
12 / 30/81 

RJKutak, tm exp 

-HARVET, William F. (r) 

Ind. 

7/13/84 

RECESS 


By ORDER: 

12 / 30/81 

HRSacks , tm exp 
’ IWicTTaipi'n j 
tm. exp. 

,• OLSON, William J. (r) 



RECESS 


By -ORDER: 

I 2 / 30 / 8 I 

^ PARAS ,, George E. (D) 

Calif. 

7/13/84 

RECESS 


By ORDER: 

12 / 30/81 

MKantor , tm exp 

(D) 

' STUBBS ^ Robert Sherwood, II ' 

« -Vv*" 1 

Ga ■ 

7/13/84 

RECESS 


By ORDER: 

12 / 30/81 

RTShump, tm exp 

w 

* SATTERFIELD , David E. , III 

Va. 

7/13/84 

RECESS 


By ORDER: 

12 / 31/81 

ROQrtique,JrVV 
tm. exp. 

'DeMOSS, Harold R. , Jr. (r) 

Texas 

7/13/83 

RECESS 


By ORDER: 

1 / 22/82 

SLEri gelberg, 
tm. exp. 

'McKEE, Clarence V. (r) 

D.C. 

7/13/83 

RECESS 

1 

By ORDER: 

1 / 22/82 

^Rodham, 
tm. exp. 

' SLAUGHTER ito.ie . .Laurie £l) 

Mo. 

..7/1.3/83.. 

RECESS 


By ORDER: 

1 / 22/82 

CDEsquer, 
tm. exp. 


US. GOVERNMENT PRINTING OFFICE : 15*0—0-334-630 























